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3. The Rule of Law

1. Why do the British obey law? 

British society is a society, which carries out its business ‘according to the rule of law’. So, once a law is, after much slow effort, enacted here it stands a good chance of being kept 98% or more of the time.


The core of British law is what the British call ‘common law, a collection of practices used to solve disputes and deal with offenders over the centuries. Slowly the collection grew bigger and bigger, acquiring bits and pieces rather as a snowball accumulates gravel and bits of grass in its course. It was not and is not a tidy system. As society became more complex, it was obvious that the English needed all sorts legislation to cope with developments, changes huge alterations to their social structure. So Parliament began to enact laws – dealing with every aspect of their life: their finances homes, working practices, personal relationships education obligations in war-time, travel rights, taxes and so on. The legislative programme grows every year larger. In 1990, 46 Public Acts became law, together with nearly 2700 regulations. Drafts of new laws are proposed, debated, examined in committees, re-debated in detail, considered by the House of Lords, re-analysed, and finally debated for the third time before passing.


Although these are ‘new laws’, mostly we think of them not as new but as modifications of existing law; and lawyers see them as fitting deal of emphasis on the concept of ‘precedent’. If for example, someone sued by another citizen demanding his rights, because, say, he has not been paid money owing to him, or because he thinks he has been poisoned in the defendant’s restaurant, the judge in the court cannot decide what to do on the basis of what seems fair and full of common sense. He has to follow decisions made by previous judges according to the law as interpreted on that previous occasion. In fact, the judge does not ‘decide’ what to do; he ‘interprets the law according to precedent’. Maybe the contestants in the case will both feel angry, but he will say he has no choice.


Obviously such an attitude is deeply conservative. The English cannot make law freely; Also Parliament can make new laws to override old ones; it takes a long, long time, and meanwhile legal decisions are embedded in what has gone before. Often the English feel irritated or embittered by obvious stupidities in the law, which cannot take proper account of a modern situation. But there are advantages. First of all when Parliament passes a new law, it has to be examined very carefully to make sure that it does not contradict previous law, unless there is full and clear intention to do so. Ideally there should be no muddle. Secondly, it stops ‘law by decree’ in with someone with power, either political or administrative, decides that this or that is a good idea, and should therefor be enacted. The habit of declaring law on Day 1 and rescinding it on Day 2 does not happen in England. Ministers change their minds of course about emergency regulations. But this is only an emergency action. It does not affect law. Most importantly, law should control government. In recent years conflicts between the Law and Government have occurred disturbingly often. A famous example concerned ‘national security’. Like all countries England has a government department which collects “Intelligence Information’ by monitoring radio and telecommunications in countries considered to be potential enemies. Most of the English Knew nothing about the Headquarters of this organisation until the Prime minister (Mrs Thatcher) decided that workers there should not be allowed to be members of a Trade Union, because it might endanger national security. The workers at the Headquarters many of whom were already Trade Union members, were very angry, partly because they said they were being treated as potential traitors, whereas they were noted for their deep loyalty to the country, partly because they were having their legal rights as citizens to join a trade union taken away from them. They challenged the Prime Minister and the Government in the court, and the judge concluded that the Government was acting unlawfully. The government then appealed and the case went to a higher court, where the earlier judgement was overturned and the Government won its case. But the earlier decision, the publicity and the process of law itself promoted an important debate on the subject, which has influenced much, thinking about the proper powers of the Government. It has become ever more clear that the country must have a government which governs according to the law, or it let in the possibility of tyranny. It is very important that judges are independent of political influence. 


Common law and precedent are therefore a great safeguard to protect the freedom s of citizens which governments might wish to reduce. Although Parliament can over-rule existing law by passing new laws, Parliament is not the Government it contains strong and articulate opposition parties and at least the issues will be debated and argued in detail. National campaigns exist at the moment to strengthen even further the control of Government by the law. 


What about the content of British law? Its provisions and principles affect almost every area of public and private life. You will probably need a lawyer if you wish to buy, sell or rent a house. The law sets out the arrangements for marriage, divorce and custody of the children of divorced couples. It decides how you may distribute your goods when you die, imposes limits on how fast you may drive your car, say what breeds of dogs you may own. It explains what taxes you must pay, and the benefits to which you are entitled. It describes your duties towards other people and organisations – whether you are their employer, doctor, hairdresser, grosser or host for supper. Similarly, it tells you what you can expect of them. What remedies you may entitle to, if they break their obligations to you.  This law which reaches into every corner of our lives is by and large respected. By wold standards the Englishmen are an extremely law abiding people.  Perhaps this is because the whole basis of English law is founded on common law, which is essentially a series of contracts between free and equal people. It is not hierarchical like most European law. Perhaps the English feel, deep down, comfortable with regulations founded on the idea that the English are members of the community.  In Britain, at a very basic level, they can see themselves as the people, who put up the notice. So the British have divided loyalties and most of them acknowledge their duty to their responsible selves. 


But of course the English not totally law-abiding, and some group in their community are deeply suspicious of law and of those who enforce the law – the police and the courts. Again by world standards, for an advanced industrial country English crime rate is not appallingly high, but it is significantly higher than it was even ten years ago, and increasing by between about 5% and 10% a year. Such figures, however, are as the police are always pointing out, highly suspect. On the one hand, some crimes are given much attention in the press, and people, aware of the problem, rush to report their experience of this crime to the police. For instance, rape used to be very rare. But nobody knows whether it really happened rarely, or whether women who had been raped hesitated to come forward until there was a campaign to encourage them to do so. On the other hand we know that many crimes, especially theft, never get reported because the victims are certain that the thief will never be found and therefore it is simpler to say nothing. Also the crime becomes suddenly fashionable. Teenagers have been stealing cars and driving around very fast in them for the fun of doing so ever since the car was invented.  Before that they stole horses. Recently two small children were killed by teenagers when their stolen car went out of control. Suddenly there were criminal teenage car-thieves everywhere. Were the teenagers being encouraged to steal cars by the public outrage, which made it a fashionable crime. Nobody knows it but the crime statistics are difficult to analyze. Nevertheless more thefts more violence more vandalism more fraud exists than did ten years ago. And perhaps it is more dangerous for women to be out on the streets alone late at night. But this is a problem of knowledge. Once women begin to fear walking around a city late at night, fewer and fewer of them do so. Thus it becomes easier for violent men to attack a woman without attracting attention especially if, as a consequence of the women leaving the streets, most men leave the streets too.

2. British legal system

2.1. Judicial  body
2.1.1. The superior courts


The English legal system has certain elitist characteristics. One of the most striking features is that it has only a few superior courts, presided over by senior judges of great authority and prestige, who hear a very small number of cases; and a lot of lower courts, presided over by less senior judges or magistrates, who hear a much larger number of cases. Naturally the superior courts tend to deal with the more important cases, while the lower courts deal with the less important.


The different division of the High Court deal with all the civil litigation in the country, which involves claims of more than a set figure (today 50 000), as well as other litigation which is important because of the issues rather than the amount which is at stake. The largest division is the Queen’s Bench Division which deals with the great bulk of ordinary civil cases which find their way to the High Court – for example claims for damages for serious personal injuries, commercial claims, say on insurance policies, or arising out of international contracts between businessmen, shipping claims arising out of collisions at sea, and so on. This division also deals with many claims against governmental and other public authorities where they are challenged on the ground that they have acted beyond their powers or in some other unauthorized and illegal manner. Two other divisions deal mainly with claims arising out of trust s, the administration of estates of deceased persons, and action arising out of contracts relating to land, and with family cases and other matters involving children. 


Nearly all the work of the High Court is done by single high court judges, sitting alone. In a few cases only, two or three judges sit together as a ‘divisional court’ of one or other of the divisions. In the Queen’s Bench Division, the most important sort of cases heard in this way are petitions for a review of the legality of governmental acts of various kind.


From a decision of the High Court it is possible to appeal to the Court of Appeal. This court also sits in divisions, but there is no formal separation between the divisions, so they would be more appropriately called panels. Usually three judges sit in one panel. In rare cases it is possible to carry a further appeal to the House of Lords which is the apex of the judicial system, not only of England but also Scotland and Northern Ireland which in all other respects have their own legal system and judges.  

2.1.2. The judges


The elitist characteristics of the England legal system are most apparent in its different treatment of the judges of its courts. Judges of the High Court and above have immense prestige and status. The are always given the title of knighthood on appointment to the Bench so they are entitled to be called – for instance, Sir John Smith (ladies are called  - for instance Dame Mary Brown). These titles may sound quaint to foreigners but in England they still carry social prestige and are sought after. These judges are paid substantially more than Cabinet Ministers. Socially and even politically, much difference is paid to them.  The press is ready to report almost any comment they make and criticism of a government department or other public body made by a High Court judge in the course of a case before him would nearly always produce a flurry of activity in the appropriate quarters. It might even lead to a political injury, and it would at the least often produce apologies or ministerial explanations. These superior court judges are also often used for non-judicial tasks. Governments frequently turn to them to head inquiries into disasters or scandals or other similar matters, when demands for a public inquiry are too strong to be ignored. Judges tend to be middle-aged to elderly. Superior court judges have invariably been  appointed from the ranks of practising barristers. It is rare for a person to be made a high court judge unless he has had at least fifteen years’ experience as a barrister. Most have had much more. Nowadays it is unusual for any body to appointed to the court of appeal who has not previously served as a high court judge and, similarly Lords of appeal are usually appointed from the ranks of the Court of Appeal judge. All this means that judges are unlikely to be young, and the more senior the judges, the older the average age tends to be. Few high court judges are under fifty, few judges in the Court of Appeal under 55, and few Lords of Appeal under 60. Many in all these courts are much older than this. By contrast John Major was 49 when he became Prime Minister and Tony Blair was 43 when he became Prime Minister.


Senior judges tend to come overwhelmingly from the professional and managerial classes. Very few judges come from working-class backgrounds. Politically, it is probable (though judges do not parade their political views) that the overwhelming majority of judges are conservative, but at the present time, there are signs that many of the judges do not like the modern version of free-market conservatism whish has been dominant for the last twenty years. Minorities are not well represented in the judiciary. No woman has ever been appointed a lord or lady of appeal, and in 1994 there was only one lady justice of appeal and three lady high court Judges. No black judge sits in the high court or above, though there are black judges in lower courts. It is claimed that there is no discrimination in making judicial appointments, and that the pool of suitably qualified applicants for judges today reflects the fact that there were few women or black people who were barristers twenty-fife years ago. This is the age group from which present day judges must expect to be found. Today there are plenty of women barristers and barristers from ethnic minorities.

2.1.3. The Lord Chancellor


Another factor, which in the past has helped to maintain the independence of the judiciary from government, is that the judges have traditionally had a powerful friend in the person of the Lord Chancellor. The Lord Chancellor is a very anomalous figure by most standards. He is head of the judiciary, but at the same time is also a politician. He is a member of the cabinet, and so must be chosen by the Prime Minister from supporters of the governmental party, which also means that he can be removed from office at any time by the Prime Minister. It also means that when the government is defeated in an election he must resign.  As a politician he also presides in the House of Lords and is responsible for carrying legislation through that House when it is of legal significance. He is always a former barrister and that has usually meant that he has practice as a barrister in England, though Lord Mackay, who by 1997 had been Lord Chancellor for ten years, was originally a Scots barrister. As a former barrister, the Lord Chancellor will share the traditions and ideals of the bar (which is the collective name of the profession), and he has in the past been a powerful voice on behalf of the bar and of the judiciary within the Cabinet counsels. Despite his anomalous status, no modern Lord Chancellor behaves in an unacceptably political way when he sits to hear cases as a judge. This is probably due to the simple fact that the fundamental structure of law and politics in England is so widely accepted by the whole community, that everybody tries to make it work, rather than to subvert it. Despite the very anomalous nature of the Lord Chancellor position in the law and politics, it has not in general given rise to much public anxiety, though there are some signs today that the judges themselves increasingly feel that the Lord Chancellor’s political role has grown uncomfortably greater than his legal role. While his powers could be distributed more widely among other Ministers, it is unlikely that the British system could work well without some central figure like the Lord Chancellor, and even the Labour Party’s proposals for reform of the House of Lord in 1997 would not make much difference to his position. 


In theory high court and appeal court judges and lords of appeal are appointed by the Queen, though, of course she always acts ‘on advise’ (In modern times it is near politeness that requires us to refer to this nomination as made '‘n advise'’- the reality is that the Queen cannot refuse the advise though she may question it some times.) In the case of appeal court and judges and lords of appeal, it is the Prime Minister who is nominally responsible for that advice, in the case of high court judges, it is the Lord Chancellor. But in practice it is hard to believe that the Lord Chancellor does not also have the major say in the nomination of appeal charges as well, simply because the Prime Minister is unlikely to know much, or even to care much about the candidates for appointment. The Lord Chancellor also appoints all lower judges and magistrates. 


Some people are worried by the fact that the appointing process, in practice, almost entirely in the hands of one person – the Lord Chancellor. These appointments are, after all, very important ones. The judges have to interpret the law made by Parliament, and sometimes they have to made the law themselves, so the kind of people they are in a matter of public importance. Because some people feel that the higher judges in England tend to be unrepresentative of the people at large, and because they are in a sense, uncountable to political superiors, there have sometimes been calls for a different type of appointment procedure. One suggestion, for instance, is that there should be some kind of advisory committee to make recommendations.


The English judiciary has great strengths, which tend to be taken for granted, and some of these may also be partly due to the uniform background and traditions of most judges. For instance, standards of integrity are of the very highest, and so, in general, are standards of competence. So too the judges undoubtedly have a very strong commitment to principles of fairness and openness, which among other things means that the conduct of proceedings in court must be, and appear to be, fair. Further the competence and experience of English judges means that the most of them are strong personalities well able to maintain the dignity of their courts and control the behaviour of counsel (the barristers). This helps to maintain high standards of integrity at the bar, as well as on the Bench itself.


It is perhaps worth adding also that the common complaint that judges are not accountable in respect of their decisions is only true in a formal sense. It is true that judge cannot be rapped over the knuckles (except by an appeal court) for the way he decides a case. But there is another sense in which English judges “are” accountable for their decisions. A judge is always expected to give ‘detailed reasons’ for his decisions, and in cases of any importance, these reasons will be published in the law reports. In many cases the reasons will be scrutinized and commented on, and other vigorously (if politely) criticized by academic lawyers, and sometimes by other practising lawyers too and of course by judges in later cases. To be sure judicial reasoning is often technical, and no accessible to the man in the street. At the same time it is no light thing for a judge to know that his reasoning will have to be exposed. And that if it is to pass muster, it will have to be acceptable by the standards of profession.


Lower court judges do not have the tenure rights of high court judges. They can be dismissed by the Lord Chancellor, and also nobody has suggested that the Lord Chancellor is likely to dismiss a lower court judge because of the way he has decided a case, there is no formal control over the way the Lord Chancellor exercises these powers. In fact it is very rare for any lower judge or even a magistrate to be removed from office.

2.2. The independence of the judiciary


The superior court judges enjoy many statutory protections designed to guarantee their independence and immunity from governmental pressure. Of course the days are long past when the government or the King attempted to or persuade judges to decide in their favour in important public cases. Indeed it was just because seventeenth century kings had regularly done this that the Act of Settlement in 1701 gave the superior judges their present conditions of tenure, as a result of which they cannot be dismissed during good behaviour. Thus they are virtually irremovable. Despite the fact that a modern government would not generally dare to tamper with the independence of the judiciary in any blatant way, the system is not full – proof in its attempt to insulate the judges from governmental power. For instance, England now has a well-recognised promotional ladder, whereby judges from the High Court are generally the only candidates for appointment to the Court of Appeal, and likewise, judges from that Court are normally the only people who are likely to be appointed as Lords of Appeal. This means that a government can reward judges it favours by promoting them, perhaps out if turn, and punish those it dislikes by holding them back. It is widely believed that this has happened on one or two occasions in recent years. But this is about as far as governmental interference with the judiciary can go in modern times.


As all this shows, the independence of the judiciary is not just a matter of formal law. There are other factors, which have long been just as important as the law itself. For instance, the fact that superior court judges have always been barristers has greatly contributed to the long tradition of independence. As barristers they will have constantly appeared for both sides in much common litigation. One day a barrister may appear for the government in a tax case, the next day he may appear for a taxpayer in a similar case; one day he may be prosecuting in a criminal case, the next day appearing for the defence; one day he may be instructed by an insurance company to defend in a personal injury claim, the next day he may appear for the injured party in such a case. Barristers do not confine their work to one side or the other in such cases, and this greatly strengthens the tradition of judicial independence and impartiality.

2.3. Law making 


There is one other respect in which the position of the senior judges is unique. It is only judges of the superior courts who have the power to create new law by deciding new points in such a way that their decisions become precedents. Decisions of lower court judges, and even of magistrates, may sometimes involve quite new points of law, to which there is no clear answer, and when this happens, the point must be decided. But their decisions do not constitute legal precedents. On the other hand decisions of high court judges and still more, of the appeal judges, on novel points of law are precedents which may be published in the law reports. Such decisions “bind” lower courts to follow them, so that these judges have a quasi-legislative function, which is interwoven with their primary function of actually deciding the case in front of them. The law-making function of the Court of Appeal and the House of Lords can be very important. Much of the work of these courts involves deciding new points which have never arisen (or been litigated) in quite the same way before. Moreover, decisions of these courts are powerful precedents. A decision of the House of Lords binds all the other courts in the country – indeed, it binds everybody else too, including for example the government. If the government dislikes a judicial decision, it can introduce a Bill in parliament to change it. But short of that extreme response, governments like everyone else accept that, what the House of Lords says is the law, “is” the law.


The binding force of judicial precedents is not some thing that is only relevant in other cases, which arise in court. Most disputes involving legal rights and obligations are not litigated in court at all. They are settled more or less amicably between parties, with or without lawyer or other advisers. When lawyers or some other advisers with some knowledge of the law) are involved in attempting to settle such disputes, they rely upon judicial precedents in the same way that lawyers do in the court. For instance the person arguing with the tax authorities might claim that the interpretation of a particular section of the Taxing Act has been determined by a decision of the House of Lords, which settles the matter in his favour. If that was indeed the case it wold be unhesitatingly accepted by the tax authorities.  So the principle of the binding force of precedents is not a rule of interest only to lawyers. It is a constitutional principle which is accepted by the government and all other bodies exercising authority.

So far we have been talking mainly of civil courts and the civil law, but there are parallel courts dealing with the criminal law, and here also there are marked differences between superior courts trying a small number of serious cases and lower courts trying huge number of less serious cases.  Broadly the distinction between more and less serious criminal cases is reflected by the fact that serious cases are triable before a jury, while less serious cases are tried by magistrates without a jury. Appeals from jury trials – but only where the accused is found guilty – go before a special division of the Court of Appeal, known as the Criminal Division, and in rare cases further appeals go before the House of Lords as in Civil cases.  As with civil cases, appeals are mostly on points of law, and not on the facts.


We can give an interesting example how a new bill may be passed by Parliament. The growth of juvenile crime caused a lot of publication in press.

“Getting parents to take responsibility for their children is a central theme for the government. The idea is being applied to both youth crime and the support of one-parent families. But the consequences can be unexpected. Child support is very important.” 

“During election campaign the newly socially conservative Labour Party made much of its determination to do something about juvenile crime. Now that it is in power, the government in pinning a lot of getting parents to play a part in disciplining and reining in their wayward off spring. When the Crime and Disorder Bill becomes law this summer, it will give Courts the power to impose ‘parenting’ orders. Parents may for example, be compelled to attend counselling or to make sure that their children go to school. Fines of up to 1000 can be imposed if these orders are breached.”

2.4. The observance and enforcement of the law


England is in general a very law abiding society. It is true that violence and serious crime has been on the increase for some years in England, as it has in many other countries also: but England is still a country in which most people observe most of the laws most of the time. For instance most people pay their debts and their taxes, and most companies and businesses comply with all sorts of tax and regulatory laws as a matter of course. This kind of regular and habitual observance of the law requires that the law themselves should be prepared with professional efficiency, as we have already pointed out. Law must be also enforced by the authorities. But these facts alone do not explain why England is such a law-abiding country. The truth seems to be that much of the normal practice of law-observance in England is not the result of legal threats or sanctions but of deeper social custom, and it stems from the law’s powers of persuasion rather than force.


He importance of persuasion as opposed to force as the backing to the law is of especial relevance in constitutional matters for several reasons. First and most obviously, the persuasive power of the law is likely to be immensely greater in a country where the constitutional system itself commands the assent of the great mass of the people. Secondly, much of the law in a modern society concerns the relationship between the citizens and the state. In practice laws of this kind cannot actually be enforced against the State if the State resists. If the government refused to pay an award of damages made by a court, there would be no way in which the citizen could invoke force to compel the government to pay. In fact British governments do not refuse to observe such awards: indeed they very rarely refuse openly to observe any law, once it has been clearly defined and ascertained by judicial process. But they observe the law, not because they are compelled to do so by force or the threat of force, but because they basically accept the system. 


The third reason why persuasion is so important in the British constitutional system is because so much of it still rests upon traditional and customary constitutional conventions and not law at all. It is convention, not law, which requires a government to resign or call an election if it loses its majority in the House of Commons for instance. It is convention, not law, which requires the government to respect the rights of the Opposition to adequate debating time in Parliament. And it is even convention, rather than law, which prevents Parliament from changing the law which requires an election to be held every five years, if not sooner. Clearly, if laws depend so heavily on public acquiescence, the case of conventions is even stronger. Nothing compels their observance other than custom and tradition and the force of public opinion.


Ultimately, the forces of custom and tradition are what lie behind the essential features of English law. What is more, many of these features are interlocking in various ways. Many observers of the English legal world have throughout the years identified one or more features – for instance the elected Parliament, or the jury, or the independence of barristers, or of the judges – as being the one essential element of the English legal system which has protected English political liberties through the centuries. They are almost always mistaken in this. Most of these essential institutions of the law are inter-related, and they only work because they are all maintained and supported by public opinion, and the long years of tradition.

2.4.1. Police


The policemen, so called ‘friendly bobbies’ with distinctive helmets, still wear helmets though officers have caps, but the popularity of the police with the general public has declined. Their behaviour towards social ‘drop-outs’ was questioned in the 1970’s but they remained popular among most sections of the community until the 1980’s. During this recent decade they have been seen in unfamiliar and for us, disturbing situations: attacking miners, using riot shields and violent crowd control tactics against what many people thought were peaceful demonstrations. The ethnic minorities believed (with some justice) that police were prejudiced against '‘lacks'’ or '‘immigrants'’ And the police were often observed sitting in high-speed cars waiting to catch existing criminals rather than spending their time on local policing. In the countryside and small towns they continued to be the ‘friendly bobbies’ of tradition. Elsewhere the situation was degenerating. 


However the police are now making determined efforts to restore some of their lost popularity. Senior officers recognised that you can only police a community properly by consent. Toy cannot in a democracy turn the police against the people. So have been all sorts of policies to encourage black and Asians into the police force, crowd-control has been deliberately kept very ‘low-key’ and policemen are ‘back on beat’ walking round their local area, getting to know the neighbours, the problems, the concerns of the community. Surveys show that people prefer this kind of policing, even it does not catch so many serious criminals.


A most important factor in our estimate of the police and in their treatment of us is that they are not armed. Unlike the police in most of the world, the British police do not carry guns. All the evidence suggests hat police with guns use them and that society gets more violent. Criminals here, especially those dealing in drugs, use guns, and violence is increasing. But is still lower than in most of Europe and much lower than in America. Also unarmed police get greater support from the community. They are not obviously aggressive and brutal. So a tradition of unarmed police is very valuable. 


There is a ‘Special Branch’ dealing with internal security, diplomatic police  and special squads trained in firearms for specific occasions such as ambushes by armed criminals. In such cases, police marksmen are issued with guns and ammunition. Every bullet has to be accounted for. The guns are handed back immediately afterwards.


The work of the police is widely covered in mass media. All the aspects of the problem, even the problem of the policewomen are aroused.

Psychologists who have studied how men adjust to women working in previously all-male preserves talk of a “sex-role spill-over theory”. This means that many men bring to work the same attitudes towards women they have at home – they see them as wives, mothers, sisters or potential sexual partners. They can only view the women at work in a stereotypical sexual role.


Even more than sexual harassment from colleagues, sex discrimination in the British police service is thought to be causing huge psychological damage. An academic study partly funded by the Home Office in 1995 showed that police women’s health could be drastically affected by frustrated career progression. Symptoms included nervousness, fear, anger, sleeplessness, and in extreme cases, post-traumatic stress disorder. 


One more point. By law, a police authority is the overseeing body that checks how the force is run. Made up of councillors, magistrates and independent members, it monitors budgets, sets performance targets, ensures the community is involved in local policing and, most important of all, is required by parliament to hold chief constables to account for the way they manage the force. In England and Wales, 43 police authorities oversee the spending of 5.37 billion of tax payers’ money. 


Like the old watch committees, police authorities are kept away from operational policing for the good reason that the police must not be told whom they can and cannot arrest. But a number of chief constables are accused of using this necessary safeguard as a means of keeping their police authorities at a distance – to prevent them becoming involved in the day-to-day management of their force.


So the question arises: how are police authorities supposed to monitor top police officers performance and hold them to account? How can they know if chief constables have been keeping quiet about matters of legitimate public concern?

2.4.2. Individual accused of crime 


In theory every one is equal before the law. And despite some horrific and well-published cases, British police are not notably corrupt. In any police force the temptation are vast. Dealing professionally with criminals will always lead to legally dubious situations. British black citizens believe the police are prejudiced against them; young people from poor and criminal backgrounds believe that they are too readily condemned without reason. One problem concerns the conduct of the English courts. The courts dealing with minor offences are ‘ magistrates’ courts’.  Magistrates are volunteers who work at other job and sit in the courts for, say , two days a week. Often they have a good idea of what ‘real life’ is like, by sitting in groups of three and discussing each case together, they can work out an appropriate kind of punishment and explain to the offender exactly what the sentence means, in language that ordinary people can understand. In the higher courts where judges preside and special lawyers discuss the case, the British justice is associated with wigs, strange clothes, bewildering rituals of the upper classes. Despite the fact that the rules are based on common law, the atmosphere of a High Court has nothing ‘common’ about it. The English do not have an ‘examining magistrate’ as in most European countries, who is supposed to try to find out what actually happened. We have an adversary system – one lawyer for and one - against the accused person; whoever puts the best case ‘wins’.  Sometimes the accused man standing in the court thinks that the case as debated between these lawyers has nothing to do with him or his experience.


However the system does ensure that the accused person is defended: and in British law, a man is presumed innocent until he is found guilty.  The accused man has one other protection: the jury. The jury consists of twelve ordinary citizens who have to decide, having heard the evidence, whether he is guilty or not. Juries sometimes make mistakes, but there is an important principle in having one’s fellow citizens decide on one’s fate. The jury principle is crucial if our legislation contains an out-of-date unsuitable law. Juries will refuse to convict – and that’s a quick way of getting a new law through Parliament.


Most debate at the moment is concerned with how to punish convicted criminals. Here is a paradox. We have an unarmed police force, and a body of law, which puts the ordinary person at the centre. Yet the English are notably harsh in our punishments. They have a higher proportion of the population in prison and, on average, serving longer sentences than any other country in Europe except Turkey.


The British have a wide range of alternative punishments: probation (Probation Officers are not police, but they carry out wok similar to the ‘prophylactic arm’), fines work in the community, various kind of treatment – these alternative forms are not used as much as they might be, and the British prisons are overcrowded. The English have a different concept of orison. Essentially their approach is to isolate the prisoner in a cell: to keep him shut off from the world, from his family, even from work in the prison. This is certainly a punishment, but it is not a good way of turning a criminal into a responsible citizen. As in countries all over the world, they are constantly debating what to do about this problem.


Statistically in Britain they have a very low murder rate, less than most European countries, much less than in America. The vast majority of offences recorded by the police are about theft, handling stolen goods, and other forms of property damage. (About 96% of crimes.) Drug offences are a tiny proportion, although sometimes one gets the impression that half the youth in the country are on drugs, if one reads certain newspapers. But use of hard drugs (heroin, cocaine and derivatives) is going up. Some estimate suggest that there are maybe 100000 heroin users in the country (about 0.2 %). Cannabis is not considered a ‘hard drug’, and many people advocate making in legal, because its use so widespread, especially among young people. Little or no harm comes to most of them, though every year many are arrested by the police for possessing it. A major worry for those concerned with drugs policies is the danger of HIV infection (the pre-AIDS condition) by using unsterilized needles for injection which have been used by infected people. The number of cases of AIDS in Britain is still tiny, but of course no one knows what will happen in the future. Two or three years ago, AIDS was a source of public panic, but the panic has died down. Condoms officially encouraged by the Government for ‘safer sex’ are on sale everywhere.


But neither heroin, nor AIDS is a serious problem compared with alcohol abuse. About 93% of men and 90% of women in the country drink alcohol and the vast majority live quite happily with this legal drug. But some of them do drink too much; one estimate suggests that maybe 1.5 million people drink regularly at levels which seriously damage their health. That is small percentage (3-4%), but a much larger number of people than any of those involved in more ‘glamorous’ antisocial behavior.

2.4.3. Criminal justice 


Newspapers mustn’t describe the accused as ‘the thief’ or ‘the murderer’; he is ‘the accused’ or ‘the prisoner’. The jury has to listen to some long speeches and a lot of evidence. First there is the story told by the counsel for the prosecution, then the story told the defending counsel, and lastly the story told by the judge, a summing up of what was said by counsel and witnesses. The prosecuting counsel begins by telling the court what he intends to prove by evidence. Then he calls the witnesses. These persons can say what they know only in answer to questions, so the examination of witnesses is very important. Every witness may be examined by the barrister who is defending the prisoner. This is the cross-examination. The judge can interfere if he thinks any of the questions are unfair. He always objects to what are called ‘leading questions’ that suggest answers instead of asking for information. Leading questions are allowed in cross-examination. The defending counsel then has his turn. He calls new witnesses, including the accused himself. These witnesses are then cross-examined by the prosecuting counsel. The law of evidence is very strict. Every witness must, before he goes into the witness box, swear an oath, with his hand on the Bible, “to tell the truth, the whole truth, and nothing but the truth. A witness may tell only what he himself knows to be true. “Hearsay’ evidence is not allowed. When all the evidence has been given, and examination of the witnesses is finished, counsel for both sides make further speeches. Counsel for the prosecution tries to show that from the evidence they have heard, the jury can only find the prisoners guilty. Counsel for the defence tries to show that the prisoner is not guilty. Then the judge sums up.


The judges are usually experts in summing up the evidence. They take notes during the trial. He calls jury’s attention to all important points in the evidence, and in the speeches made by counsel for both sides. He favours neither prosecution nor defense. He tells the jury what crime the accused would be guilty of, if the evidence supplied by the prosecution is true.


The members of the jury have to decide only the questions of fact. Questions of law are for the judge. After the judge has finished his summing up he offers the jury to consider their verdict. The jury retires to a private room to do this. If the jury cannot agree they must be discharged and that there is then a new trial with a fresh jury. A verdict has to be unanimous. English law requires that the guilt of an accused man must be proved ‘beyond reasonable doubt’. Here is another interesting point about the law of evidence. The police may know quite a lot about the previous life of the accused man. They may have records to show that he is a habitual criminal, that he has often been accused of crime and proved guilty. But the information cannot be given in court until after the jury have brought in their verdict. The prisoner’s past record of crime is given after the verdict so that the judge may know better what sentence to pass. If the accused has never before been convicted of crime, the sentence is not likely severe, unless the crime is one of violence. First offenders are usually treated with sympathy. If, on the other hand, the accused man has a long record of convictions, the judge will pass a more severe sentence.


The police officers, who find and arrest an accused may appear as witnesses at the trial. But they appear only as witnesses. They have no share in the examination of the accused. There is a clear division between the forces of the law who keeps order and the forces who conduct trials in the law-courts.

2.4.4. Juries


As we have seen, serious criminal cases are tried before a jury. The jury consists of 12 persons who are selected from the jury list, which is with some exceptions, the ordinary list of voters. The jury must be selected at random, and even the judge has no power to direct that (for instance, in a case with racial overtones the jury should be racially mixed, or that in a sexual case there should be a balance of the sexes.


In theory the jury is only the arbiter of the “facts”, while the judge remains responsible for decisions of the law. The judge also controls the trial and gives instructions on the law to the jury. And sentencing is exclusively within his province if the accused is found guilty. In practice, because the jury is ultimately required to render a verdict on the whole case, Guilty of Not Guilty, a jury is able, if it wishes, to disregard a judge’s directions on the law and acquit an accused person even though, on the facts as they find them, he is undoubtedly guilty of the offence. No judge can prevent a jury behaving like this, and no appeal lies against a verdict o acquittal.


How valuable is the jury in modern time? This is a very controversial question. On one side the jury has much ancient history behind it (though some have argued it is more mythology than true history) as a bastion of the liberty of the subject against repressive governments. To a minor degree the jury can, and occasionally still does play this role. A ‘perverse acquittal’ is undoubtedly rendered from time to time as a gesture of defiance against an oppressive prosecution. The last well-known case of this kind was probably the acquittal of a senior civil servant in 1985 on charges under the Official Secrets Act. The accused did not deny the substance of the charges against him in this case, which were based on the fact that he had sent secret official documents to a Member of Parliament which were claimed to show that ministers had deceived the House of Commons.  On the admitted facts, the accused was undoubtedly guilty, and the judge directed the jury to this effect, but the jury acquitted him in the teeth of this direction. They probably felt that the prosecution was oppressive, and that if there was any truth in the allegations it was only right and proper that Parliament should see the documents anyhow. In a sense the jury’s behaviour in this case was vindicated by amendments later made to the Official Secrets Act, as a result of which the accused’s behavior would no longer be a crime. Cases of this kind are certainly rare. But if lawyers, police, and the prosecuting authorities get too much out of touch with public opinion in certain spheres, the jury is a constant reminder that ‘government by consent’ is no empty phrase.


Some lawyers believe that the jury remains a valuable safeguard in other cases involving public authorities, for instance a civil case of wrongful arrest brought against the police, where a jury may still be ordered. It is widely believed that judges are much more likely to believe the police witnesses in litigation of this kind, while juries may be more skeptical of police evidence. On the other hand it cannot be said that juries are always capable of discovering false allegations, police lies or other injustices if the evidence before them does not reveal the reality behind the case.  Moreover, only a tiny fraction of criminal cases are tried by juries, anyhow. In recent years for instance, magistrates have dealt with about two million cases annually, while juries have tried only about 26000. There are also worries in some quarters that many case of serious fraud, involving very complicated financial dealings, are incapable of being followed by juries. Sometimes prosecutions may simply not be brought because the barristers believe the case is too complex to explain to any jury; in other cases a prosecution may be brought, but nobody knows whether the jury really understands it. It must also be said that some people today (including many senior police officials) also believe that juries acquit far too many guilty people.

2.5. The legal profession


The practicing legal profession in England is divided into two main groups: barristers (who are also called ‘counsel’) and solicitors. The relationship between the two parts of the practicing profession has at least an appearance of conforming to the elitist pattern, which dominates the court structure. For here two we have a very small ‘higher’ or senior branch.  To the profession the bar and a much larger junior branch. There were in 1993 fewer than 8 000 barristers in private practice in the whole England and Wales, while there were some 55 000 solicitors in private practice. Both parts of the profession have been growing very rapidly, and the number of solicitors has more than doubled in the past twenty years or so.  Much of this rapid growth is undoubtedly due to the demand for legal services paid for by the state system of legal aid, so taxpayers have to some degree been funding this extraordinary increase in the number of practicing lawyers. The legal aid system is discussed further below.


In one sense it is correct to regard the bar as the senior part of the profession. All higher judicial appointment were until very recently open only to those with experience of practice at the bar, and the higher courts were only open to advocates drawn from the bar, although solicitors have had the right to appear in some lower courts. Although new statutory changes have recently come into force which enable solicitors to obtain rights of audience  (and therefor ultimately to become qualified for the judiciary) the long term impact of these changes remains to be seen.


In their professional relationship, barristers often appear to be treated as the senior profession. A client with a legal problem must always approach the solicitor first – barristers do not deal directly with members of the public, but only through the intermediary of a solicitor.  Solicitors may consult barristers by taking counsels opinion on different questions and usually rely upon the resulting opinion implicitly; they always defer to barristers with regard to the initiation and conduct of legal proceedings. Of course, solicitors may suggest this or that point to counsel in conference, or in their instructions, but the barrister is usually left to decide.  Doubtless a solicitor who is seriously dissatisfied with counsel’s advice would seek advice from other counsel, but he is unlikely to reject one barristers opinion without obtaining another.


However, this version of profession divided into a senior and junior branch can be seriously misleading. For one thing, the bar is a very young profession: not long ago one survey showed that 70 per cent of practicing barristers were under 40 years of age, and doubtless quite a large proportion are under 30. Barristers of tender years and limited experience are unlikely to be professionally more competent than solicitors of greater age and experience. The also there are today a small number of very large firms of solicitors (almost all in London) who specialize in very complicated commercial and tax matters. These solicitors are often far more experienced that any barrister in this kind of work  (and are paid accordingly) though it is still the case that if matters go to court, a barrister has to be instructed to handle the case, and can then be expected to concentrate on the case, and bring to bear a higher degree of expertise than the solicitor could find the time to do.


One of the things which most strikes foreign observers of English courts is the peculiar nature of the traditional court dress. Judges in many countries wear robes or gowns of some kind, but in England the court dress of barristers and judges is unique – they wear not only gowns, but also eighteenth century style wigs. Why does the profession continue with these trappings? Do they serve a useful purpose of any kind? The answer to the first question is almost certainly that the profession continues to wear traditional dress simply because it is customary, and this is a somewhat conservative profession, which is rather ore than most professions, attached to its customs and traditions. On the other hand, few English people seem to find the present customs seriously worrying, a recent survey of jurors surprised most people by showing strong support for their traditional costume.

2.5.1. The cost of legal services


The very high cost of legal services and of litigation in England means that for people of modest means, going to law is almost impossible. In criminal cases also it means that the State has to provide and pay for lawyers because it is today regarded as a fundamental human right that anybody accused at serious crime, with the risk of being sent to jail , must be provided with legal counsel to defend him. In civil matters also there is an extensive system of legal aid, paid by taxpayers, though this is only available free to the poorer members of the community. To bring a case before a court a citizen who cannot afford to pay himself can apply for legal aid, which is granted at the discretion of the authorities, where they are advised by lawyers that there appear to be a reasonable case in law. Citizens of moderate means may be required to pay part of the cost themselves.


Recently there have been a variety of attempts to provide legal remedies of some kind to people who do not feel the can afford the burden of litigation. For instance many public and commercial institutions have recently appointed Ombudsmen who can investigate and deal with complaints at their own expense (their cost are met by the institutions they supervise, even though they are independent of them), and they can often award compensation to claimants. Indeed they are sometimes more useful than ordinary litigation because they can rely on standards of fair practice as well as on the law itself, so claimants may find it easier to obtain substantial justice from an Ombudsman than from the law where claimants can still be defeated by technicalities. Today Ombudsman exist for several distinct types of commercial activity, such as the work of banking, insurance and the home-lending institutions which the English call building societies.  The legal professions also have an Ombudsman of their own to deal with complaints against lawyers. In addition there are Ombudsmen for many public services, such as the National Health Service, and local government services, as well as the national Ombudsman who can investigate allegations of maladministration in the civil service of government departments though only at the request of a member of parliament. Ombudsman work quite differently from courts. They operate in private, they do not hold hearings, but rely just on documents and even letters. They are much less formal than courts, and because they are responsible for making their own inquiries, they do not need barristers to present cases to them. But their powers are limited in various ways.  They can usually only order compensation in fairly minor cases, and they do not have any general power to enforce the law, but only to deal with problems arising in particular kinds of institutions or relationships, for instance between a client and his municipal authority. So although Ombudsmen can be very useful, they do not necessarily eliminate the demand for ordinary litigation.

3. The Rule of Law


Lawyers and politicians in Western societies, and perhaps especially in countries whose legal systems are based on the English common law, frequently make the claim that their countries are subject to ‘the Rule of law’. In England itself, this would never be denied by anybody in public life. But this concept, like many other ideological concepts (including for instance the concept of democracy), is very hard to pin down or define. To say that a country is subject to the Rule of Law, means, at one level, simply that a country is governed by laws – fixed legal rules – and not by the arbitrary diktat of individual men (or women); and the phrase ‘a government of laws and not of men’ is itself used with much the same ideological meaning as ‘the Rule of Law’. But the difficulty with many such concepts is that on analysis they tend to appear vacuous.


What then are the essential features of the rule of laws understood in modern Britain? A number of distinct elements seem to underlie this concept. One is that government is in general conducted by law, and not by discretion or the mere say-so of Ministers. Just to take one recent example of this kind of thing: not long ago, an appeal court decided that the government had levied too much tax from a company, because it had misinterpreted the law. The company claimed repayment of this tax, the government at first refused to repay it, on the ground that a law was then in process of being passed by Parliament which limited the right to claim overpaid tad to a fixed period. The court decided that the tax must still be repaid. If Parliament changed the law, then the position would be different, but in the meantime, the law must be obeyed. 


Of course today all governments in western countries have wide discretionary powers which are granted by the law itself, so governmental discretion is not in itself inconsistent with the rule of law. But the ways in which discretions are granted and exercised are still very important in England where the rule of law is so well respected. For instance it is necessary that governmental discretions should be exercised and guided by open and relatively stable general principles of law. Just to take one example, most new buildings in Britain today require ‘planning consent’ from the local authorities, and in general the grant of consent is discretionary. But the general framework of the law and the planning system is not itself discretionary. There are many fixed principles of law which surround the use of such discretions – for example counsels cannot just endlessly delay the consideration of an application for planning consent, the officials who have power to grant the consent must not have a personal stake in the matter, their powers to demand fees from applicants for consent is fixed by the law, and so on. So also the procedures by which government discretions are exercised are subject to the control of the courts, who demands that these procedures must be fair. Of course, it must be admitted that it is often difficult to draw the line between the area which is purely a matter of discretion, and the area where the law is a matter of fixed rules: ultimately this lane is a matter for the courts, but once a court finds that the question concerns the area of discretionary rower, it will not interfere with the way in which that discretion has been exercised.


The rule of law also requires that laws should generally be open, published and reasonably intelligible to those whose conduct is to be guided by them. So also the independence of the judiciary and the accessibility of the courts may be said to be requirements of the rule of law. Perhaps also it may be argued that certain fundamental requirements attend the making of new law by the legislative if the rule of law is to be observed, and these are always observed in England. For instance, new law should, in general be made after due publicity and after the opportunity for debate and consultation: adequate discussion should be allowed during the legislative process itself., and adequate warning should be given of legal change to those most affected.


An important feature of the rule of law in England today is that the making of laws is done with considerable professional efficiency, so that people know or can discover, what the law is without too much difficulty, and so that the validity of regulations or other orders of officials can be examined by citizens and their advisers. So also when new laws are prepared, serious thought is given to their enforceability, so that the law is not left full of useless regulations which nobody pays any attention to, because they cannot in practice be enforced. In these respects, the making of new laws demands a high degree of professional skill, and the British government is always prepared to recruit high calibre lawyers for these task. Indeed it is not going too far to say that the whole concept of the rule of law requires a very skilled and well-trained legal profession, and in England today (as in all countries where law is treated as of real importance) many of the most able young students are attracted to the legal professions, and choose to enter law schools in the universities.


Another essential characteristic of the rule of law practised in modern Britain is that the government must not shelter or protect its own officials and servants from legal punishment. Of course ‘cover-up’ may happen, but if they do happen they occur because the law is being subverted, not because it is being observed.  So far as the law itself is concerned, the prevention of cover-ups’ is largely secured in England by the fact that decisions to prosecute in criminal cases are not made by government officials, or even Ministers, but by independent lawyers or prosecuting authorities. Even the Attorney-General who is a government Minister, and is ultimately in charge of most serious prosecutions, is not under the control of his political colleagues when he decides whether or not a prosecution should be commenced. It is a well-accepted tradition in England That the Attorney-General must make decisions of this kind without political control, and though there are always cynics who believe that things do not work in practice as they are supposed to, they are certainly wrong in this instance.


So British society is very law-abiding. The English common law is of great interest, has a lot of specific features and is worth not only getting to know, but serious studying.
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